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Appellee,
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BRIEF FOR APPELLEE.

OPINION BELOW.

The Court below made special findings of fact and

conclusions of law but did not file any opinion in this

case. (R. 32-55.)

JURISDICTION.

Judgment was entered in the District Court on Sep-

tember 7, 1935, dismissing the action. (R. 55.) Appel-

lant's ajjpeal from that decision was prayed and al-

lowed on December 3, 1935, and duly perfected. (R.



97-110.) The jurisdiction of this Court is invoked

under Section 128 (a) of the Judicial Code as amended

by the Act of February 13, 1925.

QUESTIONS PRESENTED.

1. Where appellant changed from the accrual basis

as of January 1, 1918, and made its returns of income

upon the installment basis for the years 1918 to 1921,

inclusive, should amounts actually received during

those years on account of installment sales made in

prior years be excluded in the computation of income

for the taxable years ?

2. Is the appellant subject to interest accruing

prior to February 26, 1926, with respect to deficiencies

in his 1918 and 1919 income taxes where assessment,

notice and demand for their payment were made dur-

ing 1920, claims for abatement filed during 1921 and

finally allowed in part during 1927, and the unabated

portions of such assessments were paid on February

27,1928?

3. Is the finding of the District Court, as to when

the disputed tax deficiencies for the years 1918 and

1919 were assessed and when the first and the second

notice and demand for their payment were made, sup-

ported by such substantial evidence as to be binding

and conclusive upon this Court?

STATUTES AND REGULATIONS INVOLVED.

These are set forth in ilppendix A, infra, pp. i-xxiv.



STATEMENT.

Appellant sues in assumpsit to recover deficiencies

of income taxes for the years 1918 to 1921, inclusive,

and interest thereon aggregating $77,127.51, which

were paid on February 27, 1928, to the appellee Col-

lector of Internal Revenue, plus interest upon the

aggregate sum since its payment. (R. 2-15.) Appel-

lant also seeks to recover $15,763.16 of that aggregate

sum as an alleged illegal exaction o'f interest, irrespec-

tive of the validity of the tax deficiencies upon which

such interest was paid. (R. 14.)

The facts are set forth in the special findings of the

trial Court (R. 32-54), and are largely undisputed.

The parties stipulated that the facts set forth in Find-

ings Nos. I to XL, inclusive, are agreed facts and are

based upon an agreed statement of fact submitted at

the hearing. (R. 57, 107.) The facts embodied in

Finding No. XLI as to the time of assessment, notice

and demand for payment of the 1918 and 1919 tax

deficiencies (R. 54), are supported by substantial evi-

dence consisting partly of the written agreed statement

of facts (R. 34, 38), partly of documentary evidence

(R. 70-71), and partly of oral testimony of witnesses

examined at the hearing. (Thompson, R. 67-68;

Reichlin, R. 58-65.)

The facts are briefly summarized here as follows

:

During and for some years prior to the taxable years

involved, the appellee was engaged in the business of

selling furniture largely upon the installment plan.

Its books were kept and its income was returned upon

the accrual basis for all years prior to and including

the calendar year 1917, and the taxes duly assessed



upon that basis for those years were fully paid and are

not now in question. The income and/or profits taxes

so paid for each of those years were computed by

including in gross income the total accrued profit in-

cluded in the entire sale price of all installment sales

made during each of those years, even though some of

the installment payments were not actually received

until after the termination of the taxable year when
the sales were made. (R. 3-4, 28.)

Commencing with the calendar year 1918, appellee

elected to change from the accrual basis to the install-

ment basis of reporting its income, and undertook to

file returns on the installment basis for all of the

calendar years 1918 to 1921, inclusive, now in question.

(R. 32-33, 38, 42-43, 49.) In making said returns '

upon the installment basis, appellant did not include in

taxable income for the four years now in question any

part of the sums actually collected during the taxable

years on account of installment sales made in 1917 and

prior years. (R. 33, 38, 44, 49.)

Under said original and/or amended return, net in-

come w^as reported and taxes were assessed and paid

as follows

:

For the year 1918.

A net loss was reported in the sum of $26,885.31, and

no tax was either admitted to be due or paid under the

original or amended returns. A deficiency of tax of

$92,802.50 for 1918, together with penalty of $4640.13,

1. Tliis inehides amended returns filed for tlie years 1918 and 1920. (K,

33. 42-43.) The Commissioner's subsequent adjustments to tlie reported in-

come were based upon the amended returns for those two years (R. 35, 46),

and upon the income disclosed by the original returns for the years 1919 and

1921. (R. 37-40, 49-51.)



aggregating^ $97,442.63, was assessed against appellant

on an assessment list signed by the Commissioner of

Internal Revenue on November 20, 1920. (R. 33-34.)

That deficiency was assessed upon the basis of the

Commissioner's determination that appellant was not

entitled to report its income upon the installment basis

and that its tax liability should be computed on an

accrued net income of $150,603.61 and invested capital

of $357,464.52 for that year. (R. 33.)

Said 1918 deficiency assessment of $97,442.63 was

credited on March 9, 1923, by an overpayment of 1917

tax of $215.22, leaving a balance then outstanding

under that assessment of $97,227.41. (R. 34.)

In the meantime, the Collector of Internal Revenue

had made first notice and demand upon appellant for

the payment of this 1918 deficiency assessment on or

about December 1, 1920, and made a second notice and

demand for its payment on or about December 31,

1920. (R. 54, 70-71, 67-68, 58-65.) On or about March

1, 1921, appellant filed a claim for abatement in the

total sum of $132,227.47 for the years 1918 and 1919,

which included the total deficiency assessment for ih^^

year 1918 then outstanding in the sum of $97,442.63

above mentioned, upon the ground that its income

should be computed upon the installment basis under

Article 42, Regulations 45. (R. 34, 70-71.) Appellant

in that claim for abatement admitted the previous

receipt from the Collector of ^^ notice and demand" for

payment of the 1918 and 1919 deficiency assessments

then outstanding against it. (R. 70-71.)

Duiving the year 1927, the Commissioner caused a re-

examination and reaudit to be made of appellant's



books and records for the year 1918 to 1921, in-

clusive; and as the result of that reaudit the Com-
missioner determined appellant was entitled to report

its taxable net income on the installment basis for

1918 and the three succeeding years now in question.

(R. 35, 39, 45-47, 51.) Upon that basis, the Commis-

sioner, among other things, allowed an overassessment

for the year 1918 of tax of $46,544.77 and penalty of

$4640.13, aggregating $51,184.90 on a schedule signed

February 9, 1928. The 1918 deficiency assessment

then outstanding was accordingly abated to the extent

of $51,184.90, leaving a balance then outstanding of

$46,042.51 on that assessment. After another notice

and demand from the appellee Collector, appellant on

February 28, 1928, paid $65,840.79, representing the

tax balance of $46,042.51, together with interest of

$19,798.28, computed upon the rejected portion of

appellant's claim for abatement of $97,442.63 for 1918.

(R. 36.)

Of the interest so paid, $14,273.18 accrued upon said

unabated deficiency assessment of $46,042.51 between

December 31, 1920, and February 26, 1926, the effective

date of the Revenue Act of 1926. (R. 53.)

Appellant, on October 17, 1928, filed a claim for re-

fund of $86,904.54 for the years 1918 to 1921, inclusive,

which claim covered the above-mentioned payments of

February 28, 1928, on 1918 tax and interest to the

extent of $65,840.79, and set up therein the same

grounds for recovery relied upon in the complaint

herein, and the Commissioner rejected that claim in

full on a schedule signed November 23, 1928. (R.

20, 37,)



For the year 1919.

For the year 1919, api)ellant filed its original return

on May 15, 1920, reporting net income of $130,686.70

and tax due of $42,445.97, and paid that tax in install-

ments ending December 14, 1920. (R. 37.) Thereafter

the Conunissioner determined the net income was

$215,874.40, and assessed a deficiency of tax against

appellant in the sum of $33,128.42, together with a

penalty of $1656.42, aggregating $34,784.84 upon an

assessment list signed November 20, 1920, (R. 37-38.)

The Collector made first notice and demand for pay-

ment of that deficiency assessment on or about Decem-

ber 1, 1920, and made a second notice and demand for

its payment on December 31, 1920, (R. 54, 70-71, 67-

68, 58-65.)

On or about March 1, 1921, appellant filed claim for

the abatement of $132,227.47 for the years 1918 and

1919, which covered the deficiency assessment of $34,-

784.84 for the latter year mentioned next above. (R.

39, 70.) The Commissioner allowed that claim for

abatement as to the year 1919 by issuing a certificate of

overassessment of tax of $28,582.44 and penalty of

$1656.42, aggregating $30,238.86, on a schedule ap-

proved February 9, 1928, and rejected the claim for

abatement as to the balance of $4545.98 then outstand-

ing upon the November 1920 deficiency assessment for

that year. (R. 41, 82, 86.) Appellant paid that bal-

ance of $4545.98, plus interest of $1954.77, computed

upon said rejected portion of the claim for abatement,

aggregating $6500.75, on February 28, 1928. (R. 41.)

Of the interest so paid, $1409.25 accrued upon $4545.98

o'f the 1919 deficiency assessed on November 20, 1920,
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between December 31, 1920, and February 26, 1926.

(R. 53.)

Claim for refund of $86,904.54, which covered the

sum of $6500.75 so paid for the year 1919 and set up
the grounds for recovery presented here, was filed on

October 17, 1928, and rejected on November 23, 1928.

(R. 41-42.)

For the year 1920.

For the calendar year 1920, original return was filed

on March 15, 1921, reporting tax due of $61,047.07, and

a first amended return was filed on June 13, 1921, in-

dicating a total 1920 tax liability of $65,574.03 or an

additional tax of $4526.96 over the sum reported in the

original return. The total tax of $65,574.03 so re-

ported was paid by appellant in installments com-

mencing March 15, 1921, and ending December 15,

1921. (R. 42-43.)

On March 11, 1922, appellant filed its second and

final amended income and profits tax return for this

same taxable year showing amended net income of

$169,846.46 and indicating a total tax liability of

$55,750.18 or an overpayment of taxes of $9843.85

under its original and first amended returns for the

year 1920. (R. 43-44.)

On March 11, 1922, appellant also filed a claim for

reduction of its 1920 taxes to the extent of the alleged

overpayment of $9843.85 just mentioned, and for

credit of $9073.06 of said alleged overpajnnent for

1920 upon its reported tax liability for 1921, and for

refund of the balance of said alleged 1920 overpay-

ment or $770.79. Subsequently, and after various ad-



justments were made by the Commissioner, which are

not now^ in question, the appellant conceded the pro-

priety of the Commissioner's adjustments as support-

ing the validity of $7005.31 of the amount of 1920 tax

claimed as a credit upon the 1921 tax. (R. 44.) That

claim for credit and refund of $9843.85 as an alleged

overpayment of the 1920 tax was rejected by the Com-

missioner on February 18, 1928. Thereupon, on

March 28, 1928, appellant paid its original outstanding

tax of $9073.06 for the year 1921, with interest thereon

of $3220.94, aggregating $12,294.00, as again referred

to hereinafter under the taxable year 1921. (R. 45,

52.) At the same time, the Commissioner determined

that there had been no overpayment of the 1920 tax

under appellant's original and first amended return

for that year (which tax had theretofore been reported

and paid in the aggregate sum of $6574.03). The

Commissioner also determined that the correct net

taxable income for that year was $189,922.50, the total

tax due was $67,608.41, and that a deficiency existed

in the sum of $2034.38. (R. 45-47.) On December

15, 1927, the Commissioner issued the prescribed

statutory notice of such tax deficiency for the year

1920, and when appellant waived its right of appeal

from such determination to the Board of Tax Appeals,

the Commissioner assessed said 1920 deficiency of

$2034.38, plus interest thereon of $234.62, aggregating

$2269.00 on an assessment list signed January 28,

1928. The appellant x>^i^ that assessment on Febru-

ary 28, 1928. (R. 47-48.) On October 17, 1928, appel-

lant filed the above-mentioned claim for refund of

$86,904.54 for the several taxable years involved here-
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in, which claim covered, among other items, the 1920

payment of tax and interest aggregating $2269.00 just

mentioned, and the Commissioner rejected that claim

for refund in full on a schedule signed November 23,

1928. (R. 48.)

For the year 1921.

For this taxable year, appellant filed its return on

March 11, 1922, reporting net income of $62,154.71 and

tax due of $9073.06. It also filed on the same day a

claim for credit to the extent of $9073.06 upon the re-

ported 1921 tax of an alleged overpayment in the 1920

tax of $9843.85, and for refund of the balance of the

alleged 1920 overpayment, as hereinbefore mentioned.

Appellant did not, in view of the filing of that claim

for credit, pay any of the tax reported due for the

year 1921 until after the claim for credit had been

acted upon by the Commissioner. (R. 49.) Appel-

lant's claim for credit and refund of $9843.85, as an

alleged overpayment of its 1920 tax, was rejected in

full by the Commissioner on a schedule signed by him

February 18, 1928 ; and thereupon, on March 28, 1928,

appellant paid its outstanding original tax for 1921

of $9073.06, with interest thereon of $3220.94, aggre-

gating $12,294.00 to the appellee Collector. (R. 52.)

Upon audit of the 1921 return, the Commissioner in-

creased appellant's net income from $62^54.71 as

reported to $77,633.38, and determined a tax deficiency

for that year of $4128.49 upon that basis. (R. 51.)

On June 23, 1927, the Commissioner sent plaintiff the

prescribed statutory notice of this 1921 tax deficiency.

Appellant did not appeal from same to the Board of
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Tax Appeals, and on Sei^tembor 3, 1927, the Commis-

sioner assessed said tax deficiency of $4128.49, with

interest thereon of $1261.76, aggregating $5390.25, on

an assessment list, which he signed September 3, 1927.

Appellant paid that deficiency assessment in full on

October 18, 1927. (R. 51, 52.) On October 17, 1928,

appellant filed the claim for refund of $86,904.54

hereinbefore mentioned, which claim covered, among

other items, taxes and interest paid for the year 1921

to the extent of $12,294.00 and relied upon the same

grounds for recovery which are set forth in the com-

plaint herein. The Commissioner rejected that claim

in full on a schedule signed by him November 23, 1928.

(R. 52-53.)

As to the several years involved.

The tw^o deficiency assessments of $97,442.63 for

1918 and $34,784.84 for 1919, which the Commissioner

made on November 20, 1921, were based, so far as

material here, u])on the Commissioner's determination

that appellant was not entitled to report its income

for those two years on the installment basis and under

a computation of the income w^hich the Commissioner

then made upon the accrual basis for those two years.

(R. 33, 38.) The Commissioner's subsequent action

in February, 1928, allowing claims for abatement

of the 1918 deficiency assessment to the extent of

tax and penalty aggregating $51,184.90, and of the

1919 deficiency assessment to the extent of tax and

penalty of $30,238.86, under which the appellant paid

the unabated portions of those two deficiency assess-

ments plus interest accrued thereon in February,
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1928, was based upon the determination that appellant

was entitled to report its income for these two years

on the installment basis, but in so computing the in-

come, it was necessary to include items representing

proportionate profits realized through actual collec-

tions received in 1918 and 1919 on account of install-

ment sales which had been made in 1917 and prior

years. (R. 35, 40.) The disputed items which the

Commissioner thus added to reported income for these

two years consisted of sums of $122,953.10, added to

the 1918 income (R. 35) and $15,126.42, likewise added

to the 1919 reported income. (R. 40.)

Appellant's returns for the years 1920 and 1921

were made on the installment basis, and under what

has been called by some of the Courts the ^^single-

tax" rule, or with all items of income excluded there-

from which related to installment collections during

those two taxable years on account of sales made in

1917 and prior years. (R. 43-44, 49.) The Commis-

sioner's determinations of deficiencies for these last

two years did not disturb the installment method of

computing income as used in the appellant's returns,

but were based, so far as material here, upon the

inclusion in the 1920 and 1921 taxable income of pro-

portionate installment profits attributable to actual

collections during those two taxable years on account

of sales made in 1917 and prior years. The items of

income so added to reported income under the install-

ment method, and which are in controversy in this

action, amount to $3484.67 for 1920 (R. 46), and

$688.96 for 1921. (R. 51.)
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All of the taxes paid foi- the years 1918 to 1921,

inclusive, which are in controversy here, were deter-

mined by the Commissioner to be due, assessed and/or

paid on various dates between November 20, 1920,

and March 28, 1928, or prior to the date of enactment

of the Revenue Act of 1928. (R. 34-53.) The only

action taken by the Commissioner respecting any of

these four taxable years subsequent to the date of

the enactment of that Act was his rejection on No-

vember 23, 1928, of claim for refund for all four

years which the appellant had filed on October 17,

1928. (R. 37, 42, 48, 53.)

The effective date of the Revenue Act of 1926 is

February 26, 1926, and the effective date of the Reve-

nue Act of 1928 is May 29, 1928.

All of the taxes in controversy were assessed and/or

collected within either the original prescribed statu-

tory time for such purposes or within extensions of

such time under a series of written waivers executed

by the parties (R. 34, 39, 45, 50), and no question of

the statute of limitations is raised here by either

party.

SUMMARY OF ARGUMENT.

The first question presented here should be an-

swered in the negative, the second one in the affirma-

tive, and the third one in the affinnative.

Although the earlier revenue acts did not expressly

recognize any methods of computing and reporting

income except the accrual method and the cash
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receipts and disbursements basis, the Treasuiy Regu-

lations under same provided that an instalhnent mer-

chant could elect to report his income on the install-

ment basis, or in the year when proportionate profits

from sales were actually realized through installment

collections without regard to the taxable year in

which the sales had been made. This involved double

taxation to a certain extent during the years between

the change from the accrual basis until all collections

had been made on account of sales in years prior to

such change. The earlier regulations under the 1918

Act required all such installment collections to be

included in gross income for any year reported by the

taxpayer upon the installment basis, and this was

called the ^^ double-tax'' rule. The regulations were

amended from October, 1920, through the year 1924,

so as to eliminate any double taxation during the

period of transition, and these amended regulations

thus undertook to apply the ^^ single-tax" rule. After

the Board of Tax Ax^peals in 1925 upset the whole

system of installment income regulations by holding

same invalid, express provision was made both pros-

pectively and retroactively under Sections 212 (d)

and 1208 of the Revenue Act of 1926 for the optional

use of the installment basis by instalhnent merchants.

The various Appellate Courts, including this Court,

have consistently inter])reted that retroactive legisla-

tion as requiring the application of the so-called

'^double-tax" rule to installment collections actually

received by the taxpayer in any taxable year during

the '' period of transition" from the accrual to the

instalhnent basis. Both the wording of the statute
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and its legislative history compel that construction of

the statute, and when so construed, it is not rendered

unconstitutional by reason of any resulting double

taxation of some of the income. Furthermore, the

appellant is in no position to complain of the burdens

incident to a method of computing and reporting his

income which he voluntarily chose to use.

Sections 44 and 705 of the Revenue Act of 1928,

when read together for retroactive application to

prior taxable years, constitute a rather unusual piece

of legislation. Their legislative history and the history

of installment income cases arising under the earlier

statutes show conclusively that Congress had a very

peculiar situation to deal with in appl3dng statutes

of repose to the taxable years 1916 to 1924, as far as

could be done without undue or unreasonable hard-

ship on installment merchants as a special group of

taxpayers or being unfair to all the other taxpayers

as a whole, where some taxpayers' returns had been

made, audited and closed under ^* single-tax" regula-

tions while other taxpayers' i-eturns for the same

years had been made and closed under the ^^double-

tax" regulations.

Congress considered that in the former group

where many cases were still open under the statute

of limitations or w^aivers executed, pending determi-

nation of other issues, it would be an unreasonable

hardship and burden at that late date for the Treas-

ury Department to determine, assess and collect fur-

ther tax deficiencies under a strict retroactive appli-

cation of the ^'double-tax" rule and expressly pro-
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vided that this should not be done by the Treasury

Department after the enactment of the Revenue Act

of 1928. On the other hand, Congress directed that

a taxpayer whose taxes for 1924 and prior years had

previously been determined, assessed and paid, and

who should seek a refund of same subsequent to May
29, 1928, should have the ^^ double-tax'^ rule applied

against him in computing the taxable income before

such refund could be allowed. This was because no

such hardship existed in tlie case of the taxpayer last

mentioned, and the inequality thus ultimately result-

ing as between the two classes of taxpayers inside this

special group was of relatively minor importance to

the rights and burdens of all the taxpayers as a

whole, if the Treasury Department had then been

permitted or required to go back, reaudit all cases

not closed bv the bar of limitation and make refunds

under retroactive application of the so-called ^^single-

tax" rule.

Appellant's case falls within the group last men-

tioned, since all the taxes sought to be recovered here

were determined, assessed and x^aid prior to the date

of enactment of the Revenue Act of 1928. Its conten-

tion that a refund of taxes so paid is now allowable

upon the basis of a recomputation of its income, upon

the installment basis, but with the ^^ single-tax" rule

applied to income received during the ^^ period of

transition" is obviously without merit.

Appellant's position that no interest accrued prior

to the date of enactment of the Revenue Act of 1926

(February 26, 1926), upon the tax deficiencies paid
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for the years 1918 and 1919 is likewise untenable.

These two deficiencies w^ere determined and assessed

and notice and demand were made for their payment

more than five years prior to the enactment of the

1926 Act. Appellant by filing a bona fide claim for

their abatement shortly after such assessment, notice

and demand, immediately subjected itself to interest

upon whatever portion of that claim for abatement

was rejected when the Commissioner finally acted

upon such claim at one-half of one per centum per

anniun imder the express provisions of the Revenue

Acts then in force. The fact that the Commissioner did

not act finally and partially allow that claim in abate-

ment until after the enactment of the Revenue Act of

1926 did not relieve appellant of the interest which

had theretofore accrued on such deficiencies under

prior existing- laws relating to the assessment and

collection of taxes (including penalties and interest)

imposed by such earlier acts. It is likewise imma-

terial that the Coimnissioner's ultimate decision abat-

ing part of these two deficiency assessments resulted

from a computation of the income under a different

method from that which had been used when the de-

ficiencies were assessed and first demanded for pay-

ment in 1920. The relief or exemption provisions of

the 1926 Act, relied upon by appellant here, do not

apply to tax deficiencies determined, actually assessed

and demanded for payment prior to the date of enact-

ment of that statute.

There is no reversible error involved here in con-

nection with the District Court's Finding No. XLI
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that a first and second notice and demand for pay-

ment were made upon appellant in December, 1920,

as to the deficiency assessments of 1918 and 1919

taxes now in question. It is stipulated that these

deficiency assessments were made in November, 1920.

The Court's finding as to the notice and demand for

their payment is amply supported by both oral and

documentary evidence offered by the appellant at the

hearing and showing appellant's admission in writing

early in 1921 of the receipt of such notice and de-

mand. Obviously, this Court cannot review a finding

based upon appellant's own admissions of fact at the

trial below; and appellant's request for a contrary

finding of fact was properly refused. This renders

it unnecessary to consider appellant's further assign-

ment that the trial Court erred in admitting, over its

objection, certain testimony of a Deputy Collector,

which practically went no further than a more de-

tailed corroboi-ation of the admitted facts just men-

tioned.



19

ARGUMENT.

I.

WHERE APPELLANT, AN INSTALLMENT MERCHANT, CHANGED
FROM THE ACCRUAL TO THE INSTALLMENT METHOD OF
RETURNING ITS INCOME FOR THE YEARS 1918 TO 1921,

INCLUSIVE, THE AMOUNTS ACTUALLY RECEIVED DURING
THE TAXABLE YEARS ON ACCOUNT OF SALES MADE IN

1917 AND PRIOR YEARS SHOULD NOT BE EXCLUDED IN

THE COMPUTATION OF THE TAXABLE INCOME.

a. Statutes and regulations prior to 1926.

Under the Sixteenth Amendment, Congress was em-

powered to tax '^incomes, from whatever source de-

rived". The word ^^ incomes" as there used should be

construed ^4n the ordinary sense" or as if it had been

^^used in common speech". Eisner v. Macomber, 252

U. S. 189, 204, 207. So construed, it means ''gain de-

rived from capital, from labor, or from both com-

bined", provided it be understood to include profits

gained through sale or conversion of capital assets.

(Ibid. p. 207. See also', Goodrich v. Edwards, 255

U. S. 527, 535.) Taxes were levied upon incomes re-

ceived or accrued during the four taxable years now

in question within the constitutional definition of the

word ''incomes" just set forth. Section 213 (a).

Revenue Acts of 1918 and 1921. (App. A, infra.)

Section 212 (b) of these same two Revenue Acts

(App. A, infra) also requires that the net income

"shall be computed upon the basis of the taxpayer's

annual accounting period * * * in accordance with the

method of accounting regularly employed in keeping

the books of such taxpayer * "" ^'\ Since appellant

has consistently used the calendar year as its taxable

year, it was required under the general language of
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the statutes just mentioned to include in its return

for each calendar year all items of income realized in

that particular year under the method of accounting

regularly used in its business. For the years prior to

1918, it had used the accrual basis. The other alterna-

tive method then recognized by the taxing statutes

was that based upon actual cash receipts and disburse-

ments during the taxable year. Under the accrual

method, the income was computed upon the basis of

liabilities to and against the taxpayer actually con-

tracted for during the taxable year. Where a tax-

payer was regularly engaged in selling merchandise

on deferred installments extending over and beyond

the taxable year, there was no objection to his using

the accrual method if he chose to do so. However, if

he insisted upon deferring the taxation of his income

until it w^as actually realized instead of being accrued

or contracted for, then difficulties immediately arose.

WillciUs V, GradwoM, 58 F. (2d) 587 (C. C. A. 8th),

certiorari denied, 287 U. S. 637.

To meet this situation, it was provided in Article

42, Treasury Regulations 45, promulgated on April 17,

1919, under the Revenue Act of 1918 (App. A, infra),

that installment merchants should have the option to

use either the accrual or closed sale basis or the in-

stallment basis in reporting their income from install-

ment contracts, provided that a consistent accounting

practice be adopted by the taxpayer in this respect.

These regulations prescribed that

the income to be returned by the vendor will be

that proportion of each installment payment

which the gross profit to be realized when the
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property is paid for bears to the gross contract

price. (Italics supplied.)

And further directed that

Such income may be ascertained by taking that

proportion of the total payments received in the

taxable year from installment sales (always in-

cluding payments received in the taxable year on

account of sales effected^ in earlier years as well

as those effected in the taxable year) * * *. (Italics

supplied.)

Article 42 of amended Regulations 45, promulgated

December 29, 1919 (App. A, infra) was to the same

effect. Although the method of returning income

prescribed here for cases involving a change by the

taxpayer of his accounting basis has been called the

^^ double-tax'' rule, the validity of those original regu-

lations has been consistently upheld by this Court and

other tribunals.

Tull & Gibhs V. United States, 48 F. (2d) 148

(C. C. A. 9th)
;

Willcitts V. Gradwohl, supra;

Hoover-Bond Co. v. Denman, 59 F. (2d) 909

(C. C. A. 6th), and

Brant Co. v. United States, 40 F. (2d) 126

(C. Cls.), certiorari denied, 282 U. S. 888.

While these original regTilations were in force, ap-

pellant elected on May 16, 1919, to change from the

accrual basis by filing its incoTne and profits tax return

for the year 1918 on the installment sales basis (R.

32), but failed to comply with those regulations by

omitting from that return, as well as an amended
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return filed in May, 1920, an item of $122,953.10, rep-

resenting proportionate instalbnent profits realized

from total collections of $262,888.81 received during

the year 1918 on account of sales made in 1917 and

prior years. (R. 32-33, 35.) Appellant's real objection

here is that after the Commissioner had finally ac-

cepted returns made on the installment basis for the

four years in controversy, it failed to escape from

paying tax for 1918 on the above-mentioned item of

$122,953.10, and taxes for 1919, 1920 and 1921 upon

similar items.

On October 20, 1920, Article 42 of Regulations 45

was amended by Treasury Decision 3082 (App. A,

infra), so as to substitute the so-called ^^ single-tax"

rule in the treatment of installment collections re-

ceived during the ^^ period of transition" by providing

that

In any case where * * * and a change is made
to the installment plan of computing net income,

no, part of any installment payment received sub-

sequently to the change, representing income

previously reported on account of such transac-

tion, should be reported as income for the year

in w^hich the installment payment is received,

* * * (Italics supplied.)

And all subsequent regulations promulgated through

the year 1925 were to the same effect. Article 42,

Regulations 45 (1920 Ed.), promulgated January 28,

1921 ; Article 42, Regulations 62, and Article 42, Regu-

lations 65. (App. A, infra.)
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In 1925, the installment income regulations were

held by the Board of Tax Appeals to be invalid and

beyond the scope of administrative regulations.

B, B. Todd, Inc, v. Commissioner^ 1 B.T.A.

762;

Blum's, Inc, v. Commissioner, 7 B.T.A. 737,

751.

b. Retroactive provisions and regulations under the Revenue

Act of 1926.

As indicated by this Court in TuU <k Gibbs v.

United States, supra, and in Hoover-Bond Co, v,

Denman, supra, the decision of the Board in the ap-

I3eal of B. B, Todd, Inc,, supra, and the confusion and

uncertainty which followed, lead to the enactment of

Sections 212 (d) and 1208 of the Revenue Act of 1926.

(App. A, infra,) The former provides that under

regulations prescribed by the Treasury Department

persons regularly selling merchandise on the install-

ment plan

ma^ return as income therefrom in any taxable

year that proportion of the instalhnent payments

actually received in that year which the total

profit realized or to be realized w^hen the payment

is completed, bears to the total contract price, * ^ *

(Italics supplied.)

and the latter directs that this rule shall be applied

retroactively in computing income under the prior

Revenue Acts. In enacting this legislation, Congress

was fully cognizant of the rulings of the Board of Tax

Appeals holding the ^* single-tax'' regulations of 1920

and subequent years invalid, and deliberately used
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language intended to reinstate and retroactively vali-

date the original 1919 regulations prescribing the

^^ double-tax" rule to all cases like the present one.

S. Rep. 52, 69th Cong., 1st Sess., p. 19;

H. Rep. 356, 69th Cong., 1st Sess., pp. 32-33, 59;

Cong. Rec, 69th Cong., Vol. 67, Part 3, p. 3293.

(App. B, infra,)

Thereafter, on August 26, and 27, 1926, respectively,

the Treasury Department issued Treasury Decision

3921, and promulgated Regulations 69, Article 42

(App. A, infra)
^
giving that interpretation to these

retroactive provisions of the Revenue Act of 1926. See

also Regulations 74, Article 351. (App. A, infra.)

The correctness of that interpretation of the statute,

and its constitutionality when so construed, as against

the objection of double taxation, are now clearly

settled beyond question in this circuit and elsewhere.

Tidl <k Gihbs v. United States, supra;

Willcuts V, Gradwohl, supra;

Brant Co. v. United States, supra.

In Hoover-Bond Co. v. Denman, supra, the Court

aptly said on this whole subject (p. 910) :

The legislative history of this section and the

interpretation of it by the Treasury Department,

as well as the judicial construction of it, all indi-

cate that its purpose was to require all install-

ment payments made in the taxable year to be

returned regardless of whether they were reflected

in returns made in previous years on the accrual

basis. * * * Concretely, section 212 (d) retro-

actively applied, required plaintiff, if it should

elect to' make the 1917 returns upon the install-
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ment basis, to observe the double tax rule rather

than the single tax rule.

This legislative policy was recognized and con-

tinued in the Revenue Act of 1928 and we find no

merit in the contention that it contravenes article

1, sec. 9, cl. 4 of the Constitution. Tennessee v.

Whitworth, 117 U. S. 129, 137; * * * Helhnich v,

Hellman, 276 U. S. 233; * * * Tidl & Gibhs v.

U. S., supra,

c. Retroactive provisions of Revenue Act of 1928.

The obvious effect of Section 212 (d) of the Revenue

Act of 1926, retroactively applied, was to upset re-

turns made under the ^^ single-tax" rule for the years

prior to 1925 (Blum's, Inc. v. Commissioner, supra),

and the result of that situation being brought to its

attention and being carefully considered by Congress

was the enactment of Sections 44 (a) and (c) and

705 (a) (1) and (2) of the Revenue Act of 1928.

(App. A, infra.)

Hoover-Bond Co. v. Denman, supra;

Willcuts V. Gradwohl, supra;

House Document No. 139, pp. 12-13;

H. Conference Report No. 1882, pp. 24-25, and

Cong. Rec, Vol. 69, Part 8, pp. 8697-8699, all

70th Cong., 1st Sess. (App. B, infra.)

Subdivision (a) of Section 44 of the Revenue Act

of 1928 simply reenacted Section 212 (d) of the 1926

Act, while subdivision (c) thereof wrote the ^^double-

tax" rule now in question into a taxing statute in

plain, blunt language.
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Section 705 makes retroactive provision for the

group of taxpayers who changed from the accrual to

the installment basis for any taxable year antedating

1925 by an original return filed prior to the date of

the enactment of the Revenue Act of 1926 in a rather

anomalous or unusual way. It prohibits relief against

the ^^ double-tax" rule in the case of the taxpayer who

had paid his taxes prior to the enactment of the

Revenue Act of 1928. On the other hand, it grants a

measure of relief to the taxpayer who was unfortunate

enough to be in the position of still being pursued for

additional taxes by the Treasury Department or might

be in danger of such pursuit at some future date by

requiring that the single tax rule be used in computing

his income before a deficiency could be determined,

assessed or collected in his taxes for 1924 or earlier

years subsequent to the enactment of the Revenue Act

of 1928.

The 1918 and 1919 taxes in question here were as-

sessed in an aggregate sum approximating $132,000.00

in 1920, on the accrual basis and under the Com-

missioner's determination that the appellant's books

and records had not been so kept as to meet the re-

quirements for returning income upon the installment

basis. (R. 33, 38.) In 1927 when the Commissioner

reconsidered and allowed the installment basis under

the ^^ double-tax" rule, those assessments were abated

in part and then paid as to the balance in February,

1928. (R. 35-36; 38-41.) The 1920 and 1921 returns

were filed on the installment basis under the ^^single-

tax" rule (R. 42-44; 49) ; the Commissioner during the

year 1927 determined deficiencies for those two years
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through applyino; the ^^ double-tax" rule (R. 45-46,

50-51) ; those deficiencies were assessed and paid as to

the year 1920 on January 28 and February 28, 1928,

respectively (R. 47-48), and were assessed and paid

as to the year 1921 on September 3, 1927, and October

18, 1927, respectively. (R. 52.)

Since none of the tax payments now in question

were made after the date of enactment of the Revenue

Act of 1928 (May 29, 1928), Section 705 (a)(1) of

that Act covers this case and precludes any recovery

by appellant here upon the theory that the ^^single-

tax" rule should be used in computing its income in

order to arrive at the alleged overpayment of taxes.

This was the legislative intent under Section 705

(a)(1), and the statute when so construed has been

upheld as valid.

Hoover-Bond Co, v. Dennmn, supra;

Willcuts V. Gradtvokl, supra.

Cf. also,

Standard Computing Scale Co. v. United States,

52 F. (2d) 1018 (C. Cls.).

Without undertaking to prolong unnecessarily the

length of this brief by detailed discussion of all the

authorities cited by appellant, we submit, in view of

the overwhelming weight of the authorities as here-

inbefore set forth, that the District Court ruled cor-

rectly in approving the Commissioner's computation

of the taxable income, and merely mention a few of

the cases cited by appellant.

The case of Jacobs Bros. Co. v. Commissioner, 50

F. (2d) 394 (C. C. A. 2d), was decided after the
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effective date of the Revenue Act of 1928 or on June

8, 1931, and really involves the computation of in-

vested capital as distinguished from the computation

of income, where an installment merchant changes

from the accrual to the installment basis of making

his returns. The Court there (Op. p. 396) very prop-

erly recognized that under Section 705 of the Revenue

Act of 1928 it could not at that time make or review

a determination of deficiency to be thereafter assessed

and collected from the taxpayer without giving the

taxpayer the benefit of the '^single-tax" rule in com-

puting his income. That is clearly not the situation

here.

Appellant cannot derive any real comfort out of

the case of Mmis v. United States (N. D. Ohio), un-

reported, but found in 15 A. F. T. R., p. 532. There,

the Court merely rendered special findings of fact,

conclusions of law, and judgment on March 8, 1928,

or prior to the effective date of Section 705 of the

Revenue Act of 1928, so it cannot apply in construing

that statute. Whatever weight this case might other-

wise have as an authority against the application of

the '^ double-tax'' rule is destroyed by the subsequent

decision in the Sixth Circuit in Hoover-Bond v. Den-

man, supra,^

The case of Redlick-Newman Cos,, Inc. v, Mc-

Laughlin (N. D. Calif.), decided July 13, 1931, not

reported, which is very freely cited by appellant, is

similar to the present case only to the extent that the

2. Appellant's further contention (Br. 20-21) with respect to the Matis

case, supra, is conclusively answered bv the opinion of the Supreme Court in

Graham v. Goodcell, 282 U. S. 409, at pages 423-424.
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installment merchant changed his basis from the

accrual to the installment method by original returns

for the same four years involved here. That case

really went off as one governed by Section 705 (a) (2)

instead of 705 (a)(1) of the Revenue Act of 1928, if

we may speculate merely from the pleadings and

Judgment, without opinion, upon the reasoning of the

District Coui*t there. That taxpayer had appeals

pending before the Board of Tax Appeals respecting

deficiencies asserted for the taxable years 1918 to

1921, inclusive, when Sections 212(d) and 1208 of

the Revenue Act of 1926 became effective. The Board

rendered its decision October 20, 1927, reversing the

Commissioner's determination that the taxpayer was

not entitled to use the installment basis under the

books and records kept by it, but directing under the

1926 retroactive legislation that the ^'double-tax"

rule be applied when the income should be computed

on the installment basis, and further directing settle-

ment and final disposition of the case under its Rule

50. That order of redetermination was entered by

the Board January 31, 1928, but did not become final

so as to preclude the taxpayer's right of appeal there-

from to this Court until July 31, 1928. In the mean-

time. Section 705 of the Revenue Act of 1928 had

become effective on May 29, 1928. After the time for

appeal had expired without the taxpayer appealing

to this Court, the Commissioner assessed the deficiency

August 18, 1928, in conformity with the Board's final

order of redetermination, and the tax there in question

was paid on September 4, 1928. This statement of

the facts as taken from the decision of the Board
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(8 B. T. A. 719) and the record of the District Court

in that case is obviously enough to show that it is

clearly distinguishable from the case at bar, because

here every dollar of taxes now in dispute had been

finally determined to be due, assessed and collected

prior to the effective date of the Revenue Act of 1928.

Since the first question, relating to the merits of the

tax, should be answered in the negative, the decision

of the District Court respecting that phase of the case

is correct and should be affirmed.

II.

INTEREST ACCRUED AT SIX PER CENTUM PER ANNUM BE-

TWEEN DECEMBER 31, 1920, AND FEBRUARY 26, 1926,

UPON THE 1918 AND 1919 TAX DEFICIENCIES, WHICH HAD
BEEN ASSESSED AND DEMANDED FOR PAYMENT ON OR
BEFORE THE FORMER DATE AND WERE PAID IN FEBRU-
ARY, 1928.

On November 20, 1920, the Commissioner signed

an assessment list in which was included deficiencies

of tax and penalty against appellant totalling $97,-

442.63 for the year 1918, and $34,784.84 for the year

1919, or an aggregate sum of $132,227.47. (R. 34, 38.)

First notice and demand for their payment was made

upon appellant December 1, 1920, and second such

notice and demand was made December 31, 1920.

(R. 54.) On March 1, 1921, appellant filed a claim for

abatement of these aggregate deficiencies of $132,-

227.47, protesting against the ^^ notice and demand''

theretofore received from former Collector Flynn.

(R. 69, 71.) On January 29, 1925, a preliminary or
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intermediate audit letter was sent by the Commis-

sioner to appellant indicating a correct tax liability

of $39,048.54, and an overassessment of $38,182.27

for the year 1918, under a recomputation of the in-

come, and stating further that "the overassessment

shown herein tvill be inade the subject of a certificate

of overassessment which will reach you in due course

through the office of the Collector * * *". (R. 77-79.)

However, the Commissioner did not act formally upon

the claim for abatement as to either year at that time

or until the year 1927. He then recomputed the in-

come under a method that in material respects dif-

fered from the basis used in either of his previous

compilations of the taxpayer's income, and determined

that there were overassessments of tax and penalty

aggregating $51,184.90 for 1918 (R. 35-36), and ag-

gregating $30,238.86 for 1919. (R. 40-41.) A mere

mathematical calculation here show^s that the Commis-

sioner had then determined that the claim for abate-

ment in full of deficiency assessments for both years

aggregating $132,227.47 should be allowed as to both

years in the aggregate sum of $81,423.76, and rejected

as to the balance of $50,803.71 (R. 82), this last figure

representing net deficiencies of $47,042.51 for 1918,

and of $4545.98 for 1919.

The Commissioner in due time carried this last de-

termination into effect by signing on February 9,

1928, a schedule formally allowing certificates of over-

assessment of $51,184.90 for 1918, and of $30,238.86 for

1919, and rejecting appellant's claim for abatement as

to the balance of the 1918 and 1919 deficiency assess-
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merits then outstanding in the aggregate sum of $50,-

803.71. (R. 36, 41.) That balance was then paid on

February 17, 1928, together with interest thereon from

December 31, 1920, until the date of payment at six

per centum per annum. (R. 36, 41, 53.)

It will thus be seen that the interest question now
presented relates to deficiencies of income taxes for

taxable years prior to the year 1921 where assess-

ment, notice, and demand for payment were all made

and a bona fide claim for abatement was filed by the

taxpayer while the Revenue Acts of 1921 and 1924

were in effect, although the claims for abatement were

not finally allowed in part and rejected as to the bal-

ance until after February 26, 1926, the date of enact-

ment of the Revenue Act of 1926. Everything, except

final action upon the claim for abatement, took place

at a time when Federal taxpayers were freely accorded

the privilege of protesting and filing claims for abate-

ment of deficiency assessments of income taxes and

obtaining further administrative consideration of

their cases before being required to pay the disputed

tax assessments. (Cf. Graham v. Goodcell, sttpra, also

Rock Island etc. R, R, v. United States, 254 U. S.

141.) The interest chargeable to the taxpayer in

such cases was expressly fixed by Section 250(e) of

the Revenue Acts of 1918 and 1921, respectively (App.

A, infra) at the ^'rate of 1 per centum per month

upon such amount from the time it became due",

where any such tax remained unpaid ^^ after the date

when it is due, and for ten days after notice and de-

mand by the collector, * * *'\ This, however, was

expressly made subject to the following proviso:
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That as to any such aniount which is the sub-

ject of a bona fide claim for abatement such sum
of 5 per centum [the 5 per cent relates to a

penalty not in question here] shall not be added

and the interest from the time the amount was

due until the claim is decided shall be at the rate

of % of 1 per centum per month.

The statute just quoted is certainly plain enough to

establish conclusively that interest accrued at the

rate of six per centum per annum upon income tax

deficiency assessments during the period same were

withheld from collection under bona fide claims sub-

mitted to and accepted by the Commissioner of Inter-

nal Revenue under the provisions of the 1918 and

1921 Acts.

Union Pac. B. Co, v. Bowers, 24 F. (2d) 788,

790 (C. C. A. 2d), certiorari denied, 278 U.

S. 601;

Kentucky Jockey Cliib v, Lucas, 14 F. (2d)

539 (W. D. Ky.)
;

Foss and Co. v. Nichols, 3 F. Supp. 371

(Mass.)
;

United States v. Maryland Casualty Co., 49 F.

(2d) 556 (C. C. A. 7th), certiorari denied,

284 U. S. 645.

See, also.

Crown WiUamette Paper Co. v. McLaughlin,

79 Fed. (2nd) 662 (C. C. A. 9th Cir.).

In order to avoid the rule announced in the above

(luoted statutes and decisions, appellant urges that the

rule under Section 250(e) of the 1918 and 1921 Reve-

nue Acts was superseded by virtue of certain sub-
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divisions of Section 283 of the Revenue Act of 1926.

We submit that this contention is without merit for

the following reasons:

The provisions of the Revenue Acts of 1918 and

1921 relating to the computation of income taxes im-

posed under those Acts (including interest, penalties,

or other statutory additions assessed as part of the

tax), and the administrative provisions of those Acts

relating to' the collection of taxes actually assessed

under same were not repealed but were expressly kept

in effect when the Revenue Act of 1924 was enacted on

June 2, 1924. (Cf. Russell v. United States, 278 U. S.

181.)

When the Board of Tax Appeals w^as created under

the Revenue Act of 1924, and taxpayers were first

given the privilege of appealing to that Board, the

privilege of filing claims for abatement was then re-

moved. However, in the enactment of the Revenue

Act of 1926, it was provided under Section 283 (e)

(App. A, infra) thereof that where a deficiency for

an earlier year had been assessed but not fully paid

before June 3, 1924, and the Commissioner made a

final determination thereon after the enactment of

the Revenue Act of 1926, the person liable for such

tax deficiency was entitled to receive a notice thereof

which would permit him to appeal to the Board of

Tax Appeals. That pro^dsion, however, reads fur-

ther as follows

:

In the case of any such final determination

the amount of the tax (whether deficiency or

interest, penalty, or other addition to the tax)

shall, except as provided in subdivision (h) of
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this section, be computed as if this Act had not

been enacted, but the amount so computed shall

be collected and paid in the same manner and

subject to the same provisions and limitations

(including the provisions in case of delinquency

in payment after notice and demand, and the pro-

visions relating to claims and suits for refund)

as in the case of a deficiency in the tax imposed

by this title, except * * *,

Section 283 (h) of the Revenue Act of 1926 (App.

A, infra) directs that:

In cases within the scope of subdivision (e),

* * * in computing the amount which should be

collected, interest upon the amount determined

by the Commissioner, or * * *

;

but imposes upon the foregoing direction a further

specific proviso as follows

:

The interest provided in this subdivision shall

be included only in cases where no other interest

for the same period is provided by law.

So far as material here, the foregoing are the only

provisions of the Revenue Act of 1926 relating to the

rate of interest chargeable upon income tax deficiencies

which were assessed and demanded and as to which

claims for abatement were filed under Section 250 of

the Revenue Acts of 1918 or 1921, respectively.

Since the administrative provisions of these earlier

acts applicable to the collection of taxes both com-

puted and assessed under same have been carried

forward without any express repeal under the later

revenue acts, it is obvious that the rate of interest
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running only from and after the date of the enactment

o'f the Revenue Act of 1926, under subdivisions (e)

and (h) of Section 283 thereof, cannot apply here be-

cause this is not a case ^Svhere no other interest for

the same period is provided by law".

This Court recently recognized the right of the

Government to interest accruing at the rate of one-half

of one per centum per month upon tax ultimately

found to be due during the period in which a claim

for abatement of an outstanding assessment was pend-

ing, and in which the taxpayer was being permitted

to delay payment of such assessment, pending ad-

ministrative consideration of its claim for abatement.

In that case, the assessment was made with respect to

pipe line taxes under the Revenue Act of 1918 and

a very large amount of interest was at stake.

(Standard Oil Co. v, McLaughlin, 67 F, (2d) 111 (C.

C. A. 9th), certiorari denied, 292 U. S. 631, rehearing

denied, 292 U. S. 605.)

If the disputed assessments had actually been made

by the Commissioner after the enactment of the

Revenue Act of 1926 with respect to the taxable years

in question, no interest would be chargeable upon same

except from and after the date o'f the enactment of

that Act, by virtue of the express provisions of Sec-

tion 283 (d) thereof (App. A, infra) ; but that is not

the situation here under the admitted facts.

Congress has thus made specific provisions under

the Revenue Act of 1926 for interest in cases where

tax deficiencies for certain earlier years were made

after the effective date of that Act, and has also made
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provision for interest with respect to taxes assessed

before but not paid until after the effective date of

that Act ^^only in cases where no other interest for

the same period is provided by law''. By this latter

distinction, Congress recognized that interest had al-

ready been provided by law in some cases where the

assessments were made prior to June 3, 1924, and the

claim for abatement thereof was acted upon after

February 26, 1926. Under such circumstances, the

rule applicable to interest is enforceable to the extent

that it was already otherwise provided by law or at

six per cent per annum during the entire period that

the claim for abatement was under consideration.

See

Crown Willamette Paper Co, v. McLaiighlin,

supra,

where it was held that in a filing of a claim in abate-

ment the interest rate at 6% was brought into opera-

tion without any demand from the collector.

None of the decisions cited by appellant (Br. 33, 35)

as to the period for which appellant was chargeable

with interest here support its contention as applied to

Federal income taxes. In Carney Coal Co, v. Com-

missioner, 10 B. T. A. 1397, 1403, 1404, the Commis-

sioner had timely assessed a deficiency for the taxable

year 1919 on November 10, 1923. On November 23,

1923, he wired the Collector to file claim for abatement

of such assessment as having been made prematurely

and through error. The Collector did so, and the

Commissioner allowed that claim in full in November,

1924, thereby wiping that assessment off the books as
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effectively as if it had never been made. However,

after the expiration of the statutory period within

which a new assessment might have been made, the

Commissioner undertook to reverse or rescind the

abatement and to reinstate the November, 1923, assess-

ment and proceed with the collection of the major

portion of same. The Board's ruling (Op. p. 1404)

that the subsequent attempted reversal or rescission

^^did not * * * opei'ate to reinstate or revivify the

assessment as of a prior date'' does not apply to the

situation here where the disputed assessments (to the

extent they were paid) have never been abated up to

the present time.

Appellant also says "the Govermnent by its acts

and vacillation over a long period of years has pre-

vented the settlement of the taxes" continually chang-

ing its theory after the deficiency assessments were

first made, finally admitting a large overassessment,

and that ^^ where the delay, not in payment but in

ascertainment of the true theory and amount of tax

liability, is occasioned by the Government, the Govern-

ment is not entitled to interest". (Br. 34-35.)

The four decisions cited in this connection (Br. 35),

all involve litigation in state Courts over various at-

tempts by state taxing officials to assess and collect

alleged delinquent property taxes omitted from any

assessment at or near the original due dates of such

taxes, and contested both as to the amount, situs or

description of the property to be taxed as well as its

value. Obviously, asserted penalty interest ranging

under local statutes from twelve to twenty-five per
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centum per annum was disallowed. The Courts held

that the taxpayer should be relieved of interest in such

cases because it was not permitted under local law to

pay the conceded part of the tax and litigate the bal-

ance, and/or because voluntary payment of the tax in

full would preclude a subsequent action to recover any

illegal portion of same.

In United States Trust Co, v. New Mexico, 183 U. S.

535, 544-545, certain county officials filed a claim for

delinquent ad valorem taxes in an equity receivership

proceeding for foreclosure of a railroad after the

receiver had actually delivered the properties to the

purchaser mider the foreclosure sale, and sought to

enforce its payment, plus penalty interest, upon the

new owners of the property. That assessment had

been made in gross upon so many miles of right of

way in that particular county without any more spe-

cific identification of the particular mileage subject to

back assessment, although some of the mileage in that

county was exempt under Federal land grants. The

taxable mileage was not actually ascertained and speci-

fied until the decree was entered in the trial Court for

the tax thereon without interest. The Court held (pp.

544-545) that until such designation of taxable prop-

erty actually located within the limits of that particu-

lar county had actually been ascertained and so desig-

nated, it was inequitable to subject the purchasers of

the railroad property to interest or penalties upon the

tax then due thereon.

Since appellant, under the applicable Federal stat-

utes, could have paid any part of the November, 1920,
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assessment in question at any time, and thereby

stopped interest on any conceded portion of such tax

liability, but chose to file claim in abatement for the

full amount thereof in the sum of about $132,000.00,

under the privilege expressly afforded to it under

Section 250 (e) of the 1918 and 1921 Acts, it is not in

any position to com^jlain now at being required to pay

six per cent annual interest ux>on the sums represent-

ing the rejected portion of that claim for abatement.

In other words, after availing itself of a statutory

privilege of protest and further administrative hear-

ing prior to payment of these assessments, it must

bear the burden fixed by Congress as an incident to

the enjoyment of such prividege. (Cf. Graham v,

Goodcell, supra.)

Assuming the facts as found by the trial Court to

be supported by substantial and uncontroverted evi-

dence (which w^e show conclusively, as we believe,

under the next question hereinafter), the ruling of the

District Court that appellant was subject to six per

centum aimual interest accruing prior to February 26,

1926, upon the 1918 and 1919 taxes now in question, is

correct and should be affirmed.
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III.

THE FINDING OF THE DISTRICT COURT AS TO WHEN THE
DISPUTED TAX DEFICIENCIES FOR THE YEARS 1918 AND
1919 WERE ASSESSED, AND WHEN THE FIRST AND
SECOND NOTICE AND DEMAND FOR PAYMENT WERE
MADE, IS SUPPORTED BY SUCH SUBSTANTIAL EVIDENCE
AS TO BE BINDING AND CONCLUSIVE ON THIS COURT.

Finding No. XLI, which is the only finding not

based upon the written agreed statement of fact (R.

107), reads as follows (R. 54) :

A first notice and demand for payment of the

deficiency assessment of November, 1920 was

made on December 1, 1920 by the defendant. Col-

lector of Internal Revenue. A second notice and

demand of the deficiency assessment made in

November, 1920 was made on December 31, 1920

by the defendant, Collector of Internal Revenue.

The two deficiency assessments in question aggre-

gating approximately $132,000.00, were both made by

the Commissioner on November 20, 1920, and this fact

was stipulated below. (R. 34, 38.) That notice and

demand for the payment of those two deficiencies had

actually been made by the Collector's office upon the

appellant at some time prior to the middle of January,

1921, is established by the oral testimony and admis-

sion of Mr. Charles F. Thompson, a former officer

and a witness for appellant, who stated as follows (R.

67):

I recall a visit to the Collector of Internal Reve-

nue in San Francisco in the early part of 1921;

to the best of my recollection it was about the

middle of January, 1921. I had a second inter-

view with him about the latter part of February,
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1921. The first interview was in his office in the

Customs House in San Francisco. At the first

intei^iew I stated that w^e had received a notice

and demand for an assessment of approximately

$130,000. and we could not understand why we
had received such a notice * ^ *.

If this admission is not enough to support the Dis-

trict Court's finding that notice and demand had been

made for payment of these deficiencies in December,

1920, then we direct further attention to Defendant's

Exhibit I, consisting of the claim in abatement for

$132,227.47, filed on March 1, 1921. This was identified

by the witness Thompson as having been so filed (R.

68), and contains, after the recitation of oral negotia-

tions with the Collector's office and with the Bureau at

Washington, the express admission that "the ^notice

and demand' w^ere accordingly issued without the Col-

lector having been advised of the situation". (R. 69-

71.)

While there is testimony from the Deputy Collector

about endorsements in his own handwriting on the

assessment lists in the Collector's office covering these

two assessments and notices and demand for their pay-

ment sent out by him in 1920 covering same (R. 57-66),

and while appellant's exception No. I was reserved to

the admission of some of that oral testimony over its

objection (R. 65), the admissions of appellant's wit-

ness Thompson and in appellant's own claim for abate-

ment, as above indicated, are amply sufficient to sus-

tain the District Court's finding in this respect with-

out regard to whether the District Court properly or
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improperly excluded evidence of the Deputy Collector

to which appellant has reserved exceptions, and ren-

ders any further discussion of that phase of the case

unnecessary here.

We do not deem it necessary to cite cases for the

rule that the Appellate Court is bound by findings

based upon substantial evidence where, as here, the

challenged finding of fact is based primarily upon

admissions of the appellant both in writing and

through the oral testimony of its former officers, as

above indicated.

Obviously, appellant's assignments challenging the

District Court's finding of fact No. XLI, as being

misupported by the record, complaining as to the in-

troduction of some oral testimony, which merely cor-

roborated its own admissions at the hearing, and as-

serting error because the District Court refused to

grant appellant's requested finding of fact to the con-

trary, are without merit in view of the foregoing

circumstances, and the third question presented here

must be resolved in the negative and against the

appellant.
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CONCLUSION.

The decision of the District Court is correct and

should, therefore, be affirmed.

Dated, San Francisco, California,

April 6, 1936.

Respectfully submitted,

Robert H. elACKSON,

Assistant Attorney General,

SewALL Key,
Norman D. Keller,

Frank J. Ready, Jr.,

Special Assistants to the Attorney General,

Henry H. McPike,
United States Attorney,

Esther B. Phillips,
Assistant United States Attorney,

Attorneys for Appellee.
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Appendix A

Revenue Act of 1918, c. 18, 40 Stat. 1057:

Sec. 212. (b) The net income shall be computed

upon the basis of the taxpayer's annual accounting

period (fiscal year or calendar year, as the case may

be) in accordance with the method of accounting regu-

larly employed in keeping the books of such taxpayer

;

but if no such method of accounting has been so em-

ployed, or if the method employed does not clearly

reflect the income, the computation shall be made upon

such basis and in such manner as in the opinion of

the Commissioner does clearly reflect the income. * * *

Sec. 213. That for the purposes of this title (ex-

cept as otherwise provided in section 233) the teiTQ

^^ gross income"

—

(a) Includes gains, profits, and income derived

from salaries, wages, or compensation for personal

service * * * of whatever kind and in whatever form

paid, or from professions, vocations, trades, busi-

nesses, commerce, or sales, or dealings in property

* * * or the transaction of any business carried on

for gain or profit, or gains or profits and income de-

rived from any source whatever. The amount of all

such items shall he iiichided in the gross income for

the taxable year in which received by the taxpayer,

unless, under methods of accounting permitted under

subdivision (b) of section 212, any such amounts are

to be properly accounted for as of a different period.

(Italics supplied.)
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Sec. 250. (e) If any tax remains unpaid after the

date when it is due, and for ten days after notice and

demand by the collector, then, except in the case of

estates of insane, deceased, or insolvent ijersons, there

shall be added as part of the tax the sum of 5 per

centum on the amount due but unpaid, plus interest at

the rate of 1 per centum per month upon such amount

from the time it became due : Provided^ That as to any

such amount which is the subject of a bona fide claim

for abatement such sum of 5 per centum shall not be

added and the interest from the time the amount was

due until the claim is decided shall be at the rate of

y2 of 1 per centum per month. (Italics supplied.)

Sections 212 (b), 213 (a) and 250 (e) of the Reve-

nue Act of 1921, c. 136, 42 Stat. 227, are the same as

corresponding sections of the 1918 Act, above quoted.

Revenue Act of 1926, c. 27, 44 Stat. 9 :

Sec. 212. (d) Under regulations prescribed by the

Commissioner, with the approval of the Secretary, a

person who regularly sells or otherwise disposes of

personal property on the installment plan may return

as income therefrom in any taxable yeav that propor-

tion of the installment payments actually received in

that year which the total profit realized or to be real-

ized when the payment is completed, bears to the total

contract price. * ^ * (Italics supplied.)

Sec. 283. (d) In the case of any assessment made

after the enactment of this Act in respect of a tax
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imposed by any Act of Congress prior to November 23,

1921, interest upon the tax proposed to be assessed

shall be assessed at the same time as such tax, shall be

paid upon notice and demand from the collector, and

shall be collected as part of such tax, at the rate of 6

per centum per annum, from the date of the enactment

of this Act to the date such tax is assessed, or, * * *.

(Italics supplied.)

(e) // any deficiency in any income, war-profits, or

excess-profits tax imposed by ^ * * the Revenue Act

of 1918, * * * or by any such Act as amended, was

assessed before June 3, 1924, but was not paid in full

before the date of the enactment of this Act, and if the

Commissioner, after the enactment of this Act, finally

determines the amount of the deficiency, he is author-

ized to send by registered mail to the person liable for

such tax notice of such deficiency, which notice shall,

for the purposes of this Act, be considered a notice

under subdivision (a) of section 274 of this Act. In

the case of any such final determination the amount

of the tax (whether deficiency or interest, penalty, or

other addition to the tax) shall, except as provided in

subdivision (h) of this section, be computed as if this

Act had not been enacted, but the amount so computed

shall be collected and paid in the same manner and

subject to the same provisions and limitations (includ-

ing the provisions in case of delinquency in payment

after notice and demand, and the provisions relating

to claims and suits for refund) as in the case of a

deficiency in the tax imposed by this title, except * ^
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(h) In cases within the scope of subdivision (e),

^' ^ * in computing the amount which should be col-

lected, interest upon the amount determined by the

Commissioner, or by the decision of the Board which

has become final, to be the amount of the deficiency,

shall be included at the rate of 6 per centum per

annum from the date of the enactment of this Act up

to the date of notice and demand from the collector, or,

* * ^. The interest provided in this subdivision shall

be included only in cases where no other interest for

the same period is provided by laiv, (Italics supplied.)

Installment Sales.

Sec. 1208. The provisions of subdivision (d) of

section 212 shall be retroactively applied in comput-

ing income under the provisions of the Revenue Act

of 1916, the Revenue Act of 1917, the Revenue Act

of 1918, the Revenue Act of 1921, or the Revenue Act

of 1924, or any of such Acts as amended. Any tax

that has been paid under such Acts prior to the en-

actment of this Act if in excess of the tax imposed by

such Acts as retroactively modified by this section,

shall, subject to the statutory period of limitations

properly applicable thereto, be credited or refunded to

the taxpayer as provided in section 284.

Revenue Act of 1928, c. 852, 45 Stat. 791:

Section 44. Installment Basis.

(a) Dealers in personal property,—Under regu-

lations prescribed by the Commissioner with the ap-

proval of the Secretaiy, a person who regularly sells

or otherwise disposes of personal property on the
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any taxable year that proportion of the installment

payments actually received in that year which the

gross profit realized or to be realized when payment

is completed, bears to the total contract price.*******
(c) Change from accrual to installment basis.—If

a taxpayer entitled to the benefits of subsection (a)

elects for any taxable year to report his net income

on the installment basis, then in computing his in-

come for the year of change or any subsequent year,

amounts actually received during any such year on

account of sales or other dispositions of property

made in any prior year shall not be excluded.

Sec. 705. Installment Sales—Retroactive.

(a) If any taxpayer by an original return made

prior to February 26, 1926, changed the method of

reporting his net income for the taxable year 1924 or

any prior taxable year to the installment basis, then,

if his income for such year is properly to be com-

puted on the installment basis

—

(1) No refund or credit of income, war-profits, or

excess-profits taxes for the year in respect of which

the change is made or any subsequent year shall be

made or allowed unless the taxpayer has overpaid his

taxes for such year, computed by including, in com-

puting income, amounts received during such year

on account of sales or other dispositions of property

made in any prior year; and

(2) No deficiency shall be determined or found

in respect of any such taxes unless the taxpayer has
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underpaid his taxes for such year, computed by ex-

cluding, in computing income, amounts received dur-

ing such year on account of sales or other dispositions

of property made in any year prior to the year in

respect of which the change was made.

(b) Nothing in this section shall be construed as

in any manner modifying sections 607, 608, 609, or

610 of this Act relating to the effect of the running

of the statute of limitations.

Treasury Regulations and Decisions:

Regulations 45, promulgated April 17, 1919, under

the Revenue Act of 1918

:

Art. 42. Sale of personal property on installment

plan.—Dealers in personal property ordinarily sell

either for cash, or on the personal credit of the buyer,

or on the installment plan. Occasionally a fourth type

of sale is met with in which the buyer makes an ini-

tial payment of such a substantial nature (for ex-

ample, a payment of more than 25 per cent) that the

sale, though involving deferred payments, is not one

on the installment plan. In sales on j)ersona] credit,

and in the substantial pa}niTLent type just mentioned,

obligations of purchasers are to be regarded as the

equivalent of cash, but a different rule applies to sales

on the installment plan. Dealers in personal prop-

erty who sell on the installment plan usually adopt

one of our ways of protecting themselves in case of

default: * ^ * The general purpose and effect being

the same in all of these plans, it is desirable that a

uniformly applicable rule be established. The rule
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prescribed is that in the sale or contract for sale of

personal property on the installment plan, whether

or not title remains in the vendor until the property

is fully paid for, the income to be returned by the

vendor will be that proportion of each installment

payment which the gross profit to be realized when
the property is paid for bears to the gross contract

price. Such income may be ascertained by taking that

proportion of the total payments received in the tax-

able year from installment sales (always including

payments received in the taxable year on account of

sales effected in earlier years as well as those effected

in the taxable year) which the gross profit to be

realized on the total installment sales made during

the taxable year beai^s to the gross contract price of

all such sales made during the taxable year. Where
a change is made to this method of computing net

income the taxpayer's balance sheet should be ad-

justed conformably as of the date when the change

is effected. If for any reason the vendee defaults in

any of his installment payments and the vendor re-

possesses the property, the entire amoimt received

on installment payments, less the profit already re-

turned, will be income of the vendor for the year in

which the property was repossessed, and the prop-

erty repossessed must be included in the inventory

at its original cost to himself, less proper allowance

for damage and use, if any. If the vendor chooses

as a matter of consistent practice to treat the obliga-

tions of purchasers as the equivalent of cash, such a

course is permissible.
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Article 42 of Regulations 45, with amendments, pro-

mulgated December 29, 1919, under the Revenue Act

of 1918, is the same as the original regulation/

Treasury Decision 3082, promulgated October 20,

1920, 3 Cumulative Bulletin 107:
* 4t * * * * *

Article 42 of Regulations No. 45 is hereby amended

to read as follows:

Art. 42. Sale of personal property on installment

plan,—Dealers in personal property ordinarily sell

either for cash or on the personal credit of the buyer

or on the installment plan.*******
(The part omitted here repeats without change the

earlier regulation.)*******
Such income may be ascertained by taking as profit

that proportion of the total cash collections received

in the taxable year from installment sales (such col-

lections being allocated to the year against the sales

of which they apply), which the annual gross profit

to be realized on the total installment sales made dur-

ing each year bears to the gross contract price of all

such sales made during that respective year. In any

case where the gross profit to be realized on a sale

or contract for sale of personal property has been

reported as income for the year in which the trans-

3. Thlese original regulations under the 1918 Revenue Act provided for the

so-called "double-tax" rule in deterniining income realized after a change to

the installment method of computation with respect to sales made prior to

such change in accounting methods, which original regulations, were ap-

proved in Brant Co. v. Uniied IStaics, 40' F. (2d) 126 (C. Cls.), certiorari

denied, 282 U. 8. 888; 2'all d (Hbbs v. Uniied kS tales, 48 F. (2d) 148 (C.

0. A. 9th), and Blum's, Inc. v. Commissioner, 7 B. T. A. 737.
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action occurred, and a change is made to the install-

ment plan of computing net income, no part of any

installment payment received subsequently to the

change, representing income previously reported on

account of such transaction, should be reported as

income for the year in which the instalhnent pay-

ment is received; the intent and purpose of this pro-

vision is that where the entire profit from installment

sales has been included in gross income for the year

in which the sale was made, no part of the install-

ment payments received subsequently on accoimt of

such previous sales shall again be subject to tax for

the year or years in which received. Where the tax-

payer makes a change to this method of computing

net income his balance sheet should be adjusted con-

formably * * * If the vendor chooses as a matter of

consistent practice to treat the obligations of pur-

chasers as the equivalent of cash, such a course is

IDermissible.

Article 42 of Regulations 45 (1920 Edition), pro-

mulgated January 28, 1921, also under the Revenue

Act of 1918, is substantially the same as Treasury

Decision 3082.^

Article 42 of Regulations 62, promulgated under the

Revenue Act of 1921, and Article 42 of Regulations

65, promulgated under the Revenue Act of 1924, are

the same as Article 42 of Regulations 45 (1920 Edi-

tion), Treasury Decision 3082. 3 Cumulative Bulletin

107.

2. These are the auieaided regulatioius uiukM'taking to apply the so-caHed
"siiio-hl-tax" ink', which in 1925 were held by the Board of Tax Appeals to
1k' invalid in B. B. Todd. Inc. v. Co>innis-sio)ie-r. 1 B. T. A. 762, and Bhivi's,
Inc. V. ConiiihLsfdoncr. 7 B. T. A. 737, 751-758.



Treasury Decision 3921, V-2 Cumulative Bulletin

24, promulgated August 27, 1926, under the Revenue

Act of 1926:^

Article 42: Sale of personal property on install-

ment plan,*******
Dealers in personal property ordinarily sell either

for cash or on the personal credit of the purchaser

or on the installment plan. Dealers who sell on the

installment plan usually adopt one of four ways of

protecting themselves in case of default:*******
(Part omitted substantially follows earlier regula-

tions and is not in controversy here.)*******
The general purpose and effect being the same in

all of these cases, the same rule is uniformly ap-

plicable. The rule prescribed is that a person who

regularly sells or otherwise disposes of personal prop-

erty on the installment plan, whether or not title

remains in the vendor until the property is fully

paid for, may return as income therefrom in any

taxable year that proportion of the installment pay-

ments actually received in that year which the total or

gross profit (that is, sales less cost of goods sold)

realized or to be realized when the property is paid

for, bears to the total contract price. Thus the in-

come of a dealer in personal property on the install-

ment plan may be ascertained by taking as income

3. This amiendment restored the so-called "doiibJe-lax" nile a« originally

pronuilgated in the April and December 1919 Editions of Regulations 45,

Article 42. Gradwohl v. WilVcuts^ 58 F, (2d) 587 (O. C. A. 8th), and
Hoover-Bond Co. v. Denman, 59 F. (2d) 509 (C. C. A. 6th).
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that proportion of the total payments received in the

taxable year from installment sales (such payments

being allocated to the year against the sales of which

they apply), which the total or gross profit realized

or to be realized on the total installment sales made
during each year bears to the total contract price of

all such sales made during that respective year. No
payments received in the taxable year shall be ex-

cluded in computing the amount of income to be re-

turned on the ground that they were received under

a sale the total profit from which was returned as in-

come during a taxable year or years prior to the

change by the taxpayer to the installment basis of

returning income. * * *

* * * * * ^ *

If the vendor chooses as a matter of consistent

practice to return the income from installment sales

on the straight accrual or cash receipts and disburse-

ments basis, such a course is permissible.

The foregoing provisions shall be retroactively ap-

plied in computing income from the sale of personal

property imder the Revenue Acts of 1916, 1917, 1918,

1921 and 1924, or any such Acts as amended. Any
dealer in personal property on the installment plan

whose books of account contain adequate information

and were kept so that income can be accurately com-

puted on the installment basis may file amended re-

turns accordingly, and the excess amount of any tax

previously paid over the tax as computed on the in-

stallment basis as herein provided shall, subject to
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the statutory period of limitations properly applicable

thereto, be credited or refunded.*******
Retroactive Application

The provisions of this Treasury decision shall be

retroactively applied in computing income under the

Revenue Acts of * * * 1921, and 1924, * * * in ac-

cordance with section 1208 of the Revenue Act of

1926.

All rulings inconsistent herewith are hereby re-

voked.

Article 42 of Regulations 69, promulgated August

28, 1926, under the Revenue Act of 1926, is the same

as Treasury Decision 3921, V-2 Cumulative Bulletin

24.

Article 351 of Regulations 74, promulgated Febru-

ary 15, 1929, imder the Revenue Act of 1928, is the

same as Article 42, Regulations 69, except that the

following was added by reason of Section 705 of the

1928 Act:

But in the case of any taxpayer who, by an orig-

inal return, made prior to Febiniary 26, 1926, changed

the method of reporting his net income for the tax-

able year 1924, or any prior taxable year to the in-

stallment basis. (See section 705.)

Treasury Decision 3251, 5 Cumulative Bulletin 245,

promulgated November 25, 1921

:
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To Collectors of Internal Revenue and others con-

cerned:

The validity of an assessment depends upon the

law and actual facts existing. Therefore, an assess-

ment made upon an erroneous theory or by mistake

may not be remitted or abated because so made if,

at the time its validity is passed upon, the Commis-

sioner is in possession of evidence which shows an

equivalent amount of tax is jjroperly due in connec-

tion with the income, transaction, or matter upon

which the assessment is predicated.



Appendix B

Reports of Congressional Committees. Revenue Act of 1926.

S. Rep, 52, 69th Cong., 1st Sess., p. 19

:

Installment Sales.

Section 212 (d). The revenue act of 1924 and

prior acts have specifically provided two bases only

for reporting income—first, cash receipts and dis-

bursements, and, second, accrual. Since the enact-

ment of the revenue act of 1921, however, section 202

(f) and its successors have impliedly recognized the

existence of a third basis, the installment basis, with-

out in anywise defining the situations and businesses

to which such basis might be applied. The Commis-

sioner of Internal Revenue has in his regulations

provided, in pursuance of his authority to require a

method of computation that will clearly reflect in-

come, the installment basis for reporting income in

certain cases. For instance. Regulations 65, as issued

under the Revenue Act of 1924, provides that all

dealers in personal property sold on the installment

plan, * * *.*******
However, recent decisions of the Board of Tax Ap-

peals (see appeal of 650 West End Ave. Co., appeal

of Manowet Cranherry Co., and appeal of B. B. Todd

(Inc.), all decided during the past 3^ear) have held

that similar regulations under earlier acts were in-

valid and that the commissioner tinder the latv could

authorize no hasis other than the cash receipts and,

disbursements basis or the accrual basis, except for
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certain minor departures. The committee amend-

ment, in order to meet the situation resulting from

the decisions, places the principles of the commission-

er's regulations in the law and thereby validates the

regulations for all periods after January 1, 1925. (Ital-

ics supplied.)

H. Rep. 356, 69th Cong., 1st Sess., pp. 32-33, 59:

Amendment No. 16. The Commissioner of Internal

Revenue, in pursuance of his authority to accept and

define the accounting methods which clearly reflect

income, has for a number of years recognized the in-

stallment basis of accounting, but prior revenue acts

have not defined the transactions or businesses to

which the installment method of computing income

might be applied. This amendment (now Section

212 (d) of the Revenue Act of 1926) writes into the

bill of basic princij)les of the installment method au-

thorized by prior regulations. It provides that under

regulations prescribed by the commissioner with the

approval of the Secretary a person who regularly

sells or otherwise disposes of personal property on

the installment plan may return in his income there-

from in any taxable year that proportion of the in-

stallment payments actually received in that year

which the total profit realized or to be realized when

the payment is completed bears to the total contract

price. ^ * *

^ * * -K- * * *

If the taxpayer chooses, as a matter of settled prac-

tice, to treat an entire transaction as completed in

the vcar in which the sale is made, it is intended that
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he shall have a right to make a return for the whole

profit realized or to be realized from the entire trans-

action as income for the year in which the sale is

made ; and the House recedes with a clarifying amend-

ment.*******
Amendment No. 199. This amendment provides

that the installment basis provided in subdivision (d)

of section 212 shall be retroactively applied in com-

puting income under the provisions of the revenue

acts of 1916, 1917, 1918, 1921, and 1924. In the appli-

cation of this provision it is intended that the in-

stallment provisions of Begidations 45 promulgated

on December 29, 1919, will he sithstantially folloived

in settling all cases under prior acts and under this

hill; and the House recedes. (Italics supplied.)

Revenue Act of 1928.

Report of the J oint Committee on Internal Revenue

Taxation (House Document 139, 70th Cong., 1st Sess.,

pp. 12-13) :

Installment Sales.

The present law proAddes that a taxpayer may re-

port his income on the installment basis, at his op-

tion, and inchide in income the '^proportion of the

installment payments actually received in that year

which the total profit realized or to be realized when

the payment is completed bears to the total contract

price". The regulations, based on the law and its

legislative history, provide that in the period sub-

sequent to the change from the accrual basis to the
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installment basis, all installment payments must be

included in income regardless of the fact that such

payments may have been previously reported on the

accrual basis and have been subjected to tax.
^ * 4«- * * * *

An investigation of the operation and effect of the

installment-sales provisions has been made, since

many objections have been raised by taxpayers, espe-

cially in regard to the features of alleged double taxa-

tion and * * *.

5^ ***** *

Whenever a change of method is made, one of two

alternative courses must be adopted. If profits al-

ready reported are excluded, the tax in the year of

change will be seriously subnormal. If the profit is

not excluded there is a certain measure of double

taxation, but so long as the business remains stable

or increases the tax will still be less than if no change

had been made. The burden is felt only where the

business seriously declines or is abandoned. A pro-

vision which necessarily subjected taxpayers to double

taxation would ordinarily be objectionable, but this

objection does not seem to us to apply to an optional

method which will probably not be adopted unless the

advantage to the taxpayer offsets any incidental dis-

advantages. On the other hand, there is no substan-

tial ground in equity for making the payment of a low

rate of tax in a i)revious year a ground for permit-

ting a taxpayer to return an altogether subnormal

amount of income in a later high-tax year.

Th(^ double-taxation feature in the past has not, in

our opinion, imposed any seriously unjust burden.
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This conclusion is strongly supported by the fact

that the original regulations embodied this feature,

yet the option was freely availed of under those regu-

lations. The adoption of the method has always

been optional. The substance of the grievance of com-

plaining taxpayers in regard to the past in reality

seems to be that under amended regulations, for a

time in force, other taxpayers of the same class re-

ceived much more favorable treatment. It does not,

however, seem that this inequity as between taxpayers

in the same class should be remedied by a further

concession to the class at the expense of the general

body of taxpayers. Where, however, returns have

been filed and accepted on the basis of regulations

more favorable than the original regulations or the

present law no additional tax should, in our opinion,

now be assessed by reason of the subsequent change

of regulations or law.

H. Conference Rep. No. 1882, 70th Cong., 1st Sess.,

pp. 24-25:

Amendment No. 215. The House bill contained no

provision of retroactive application to taxpayers

changing from the accrual to the installment basis for

reporting income for tax purposes. The 1919 regula-

tions of the Treasury prescribed in such cases the so-

called double-tax rule. The 1920 regulations, however,

abandoned this rule. In 1925 the Board of Tax

Appeals held the 1920 regulations invalid, upon the

ground that they did not accurately reflect the income

of the taxpayer during the transition period. Sec-

tion 1208 of the revenue act of 1926 was a compromise
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provision writing into the law for the first time a

statutory recognition of the instaUment basis, and

adopting the double-tax rule of the 1919 regulations.

In order to relieve taxpayers w^ho have not yet paid

the deficiencies resulting from the application of the

double-tax rule (in accordance with section 1208) the

Senate amendment provides in such cases the amount

of the deficiency will he computed in accordance with

the single-tax rule; and inasmuch as the financial

status of taxpayers tvho have already paid an amount

sufficient to cover their tax liahUity when compttted

in accordance with the double-tax rule, will not he

jeopardized^ the Senate amendment provides that the

double-tax rule shall he applied in computing the

right to a refund, or credit. The Senate amendment

w^as made applicable to any taxpayer who filed an

original return or an amended return prior to the

effective date of the revenue act of 1926, and the

taxable year 1924 or any prior taxable year. (Ital-

ics supplied.)

Extracts from the Congressional Record. Revenue Act of 1926.

Proceeding in the Senate, February 4, 1926 (Cong.

Rec, Vol. 67, Part 3, p. 3293) :

Mr. Smoot. Now, Mr. President, I sent to the

desk an amendment which I will say to the Senator

from Michigan (Mr. Couzens) deals with the question

of installment sales, making the provisions of section

212 retroactive.

* ^ * * * * *

Mr. Smoot. Mr. Pi'esident, this amendment pro-

vides that the installment provisions recommended
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by the Finance Committee, and found on pages 40

and 41 of the bill, shall be given retroactive applica-

tion. Because of the confusion resulting from the

recent installment decision of the Board of Tax Ap-

peals, in the interest of certainty it is deemed ad-

visable to provide that the installment provisions of

subdivision (d) of section 212 of this bill shall be ap-

plied with retroactive effect.

Under the amendment, past transactions returned

in accordance with the Treasury Regulations, to the

extent that the regulations conform to the provisions

of subdivision (d) of section 212 of this bill, cannot

be reopened, despite the decision of the Board of Tax

Appeals. The commMtee intends that the install-

ment provisions of Regulations 45, promulgated on

December 29, 1919, tvill he substantially followed in

settling all oases under prior acts under this provision.

While the Committee believes that the 1919 Treas-

ury installment regulations were a proper interpre-

tation of the existing law in determining net income,

because of the confusion now existing it is deemed ad-

visable to make the amendment proposed in the in-

terest of certainty, (Italics supplied.)

Revenue Act of 1928.

Discussion in the Senate, May 15, 1928, preceding

the adoption of Section 705 (Cong. Rec, Vol. 69,

Part 8, pp. 8697-8699) :

Mr. Smoot. This refers to what is known as the

''double-taxation" rule, applicable during the transi-

tion period in the case of a taxpayer changing from
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the accrual to the installment method of returning

income. This rule was embodied in the 1919 regu-

lations of the Treasury. The 1920 regulations, how-

ever, abandoned the rule. Then, in 1925, the Board

of Tax Appeals held the 1920 regulations invalid, be-

cause the taxpayer's income would not be properly

reflected during the transition period. We are all

convinced that the ^^ double-tax" rule is sound, but

w^e think that some relief should be granted to those

who relied upon the 1920 regulations.
•K- ***** *

Mr. Simmons. We had a great deal of trouble

handling that question in the committee, and it was

the opinion of many of us that the original amend-

ment proposed by the committee would result in

double taxation. Neither the majority nor the minor-

ity desired to impose double taxes upon anybody, but

there was some difficulty in framing an amendment

which would accomplish the purpose desired, and we
asked the experts to see if they could not exercise

their ingenuity so as to provide against that contin-

gency; and this amendment, I am advised by the

actuary who sits by me here, he thinks does accom-

plish it, and I understand the Senator thinks so.

Mr. Smoot. Yes; that is the purpose, so far as defi-

ciencies are concerned,*******
Mr. Dill. I want to ask the Senator whether this

is retroactive or not?

Mr. Smoot. It is retroactive.
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Mr. Reed of Pennsylvania. In every case in which

the taxpayer changed, it is probable he did it because

he thought he was going to get a diminution in his

taxes.

Mr. Caraway. Did it have that effect?

Mr. Reed of Pennsylvania. In many cases it did.*******
Mr. Caraway. What does the amendment now ac-

complish ?

Mr. Reed of Pennsylvania. The amendment sub-

stantially allows the status quo to remain.*******
Mr. Reed of Pennsylvania. Those who got the ad-

vantage keep it, but new men cannot come in and

claim similar advantages, so that the system has to

stop now.*******
Mr. Reed of Pennsylvania. The proposed amend-

ment offered by the Senator from Utah means that

the situation is to remain as it is; that if the tax-

payer tries to get a refund he has to get it on the

construction of the law which is most adverse to him,

while if the Treasury chooses to pursue him, then

that law which is most adverse to it will obtain. It

is utterly indefensible logically.

Mr. Caraway. I think so myself.

Mr. Reed of Pennsylvania. And yet either of the

other conclusions is indefensible.

Mr. Dill. What will happen if we do not include

this provision?

Mr. Reed of Pennsylvania. Then we have to go

to one alternative or the other. We have to say that
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all the accounts have got to be opened up for a set-

tlement on the accrual basis or else we have to make

refunds to everybody who did not account on the

installment plan. Both of those are wrong.*******
Mr. Reed of Missouri. Mr. President. I want to

ask the Senator from Pennsylvania a question to see

if I correctly understand him. I understand the Sen-

ator to say that if a claim for a refund was made

by a taxpayer, the rule of construction to be adopted

would be the one most strongly against the applicant.

Mr. Reed of Pennsylvania. That is correct.

Mr. Reed of Missouri. If the Treasury Department

should undertake to collect the taxes, then the rule

of construction would be most strongly against the

Treasury.

Mr. Reed of Pennsylvania. That is correct. Logi-

cally that is indefensible, but what it amounts to in

substance is saying that the taxpayers who in the

past have filed their returns and paid their taxes on

either of these regulations shall be allowed to rest at

that. They shall not get any advantage by changing

retroactively their method of accounting, nor shall

the Treasury be heard to say, ^^What you did in the

past was wrong^'. While that cannot be defended

logically, it is a compromise, apparently satisfactory

to the Treasury and to this group of taxpayers, be-

tween two alternatives, each of which seems inde-

fensible. We cannot aUow them to come back and

file new amended returns on the basis that pays the

lowest possible tax. That is not fair to the great

mass of taxpayers who have paid their taxes and let
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the thing lie. We cannot, on the other hand, in fair-

ness override the regulations retroactively which were

in force part of the time and say that the man who

filed a return in the spring of 1921, under perfectly

good regulations then in effect, shall be assessed an

additional tax because he did everything that the law

then seemed to requires Hence this compromise.

Mr. Reed of Missouri. The effect of the compi^omise

then, if I imderstand the Senator, would seem to he

that if a man makes an application for a return of

tax, the rule which was hardest against him will he

applied.

Mr. Reed of Pennsylvania. That is true.

Mr. Reed of Missouri. While, if the Treasury

makes application for additional taxes, the rule which

was hardest against it will he applied. That would

look like no one would get anything.

Mr. Reed of Pennsylvania. That is what we hope

will result. * * * (Italics supplied.)


